STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
VS. Case No. 97-3807

W VA CORPORATI ON

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference on Decenber 8, 1997, at West Pal m Beach,
Florida, before Errol H Powell, a duly designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Linton B. Eason, Esquire
Department of Agriculture and
Consuner Servi ces
Mayo Buil di ng, Room 515
Tal | ahassee, Florida 32399-0800

For Respondent: Donald Epstein, President
W ma Cor poration
4252 Nort hwest 55th Pl ace
Coconut Creek, Florida 33073

STATEMENT OF THE | SSUE

The issue for determination is whether Respondent conmtted
the offenses set forth in the Admnistrative Conplaint and, if
so, what action should be taken.

PRELI M NARY STATEMENT




By Adm nistrative Conpl aint dated May 30, 1997, the
Department of Agriculture and Consuner Services (Petitioner)
charged the Wnma Corporation (Respondent) with violating Chapter
500, Florida Statutes, and Chapter 5K-9, Florida Adm nistrative
Code. By response dated June 12, 1997, Respondent disputed the
all egations of fact and requested a formal hearing. On
August 15, 1997, this matter was referred to the Division of
Adm ni strative Hearings.

At hearing, Petitioner presented the testinmony of four
wi t nesses’ and entered ten exhibits into evidence. Respondent
presented the testinony of three w tnesses? and entered fourteen
exhibits into evidence.

A transcript of the hearing was ordered. The parties filed
post - heari ng subm ssi ons whi ch have been duly consi dered.

FI NDI NGS OF FACT

1. The Departnent of Agriculture and Consuner Services
(Petitioner) is charged with the adm nistration and enforcenent
of Chapter 500, Florida Statutes, together with the rules
promul gated thereunder, relating to food and water sanitation
within the State of Florida

2. Wma Corporation (Respondent) is a water vendi ng machi ne
operator and is |ocated at 4252 Northwest 55th Street, Coconut
Creek, Florida. The president of Respondent is Donald Epstein.
Respondent has been in the water vendi ng busi ness since 1980 and

has never received any notification that its water has caused



anyone to becone ill.

3. Respondent is the owner and operator of a water vendi ng
machi ne, ldentification Tag No. 5890 (Machine ID Tag No. 5890),
| ocated at Lyons Anpbco, Lyons Road and 3 ades Road, Boca Raton,
Florida. Machine ID Tag No. 5890 di spenses drinking water,
pot abl e water that originates froman approved munici pal provider
and is processed by reverse osnosis. The drinking water is sold
to the general public. Approximately 20 to 50 vends per day are
di spensed from Machine ID Tag No. 5890 to the general public who
provide their own container for collecting the water. A vend is
one gallon of water.

4. On March 3, 1997, one of Petitioner's sanitation and
safety inspectors (inspector) collected a vended water sanple
from Machine I D Tag No. 5890. The inspector collected the first
"slug" of water fromthe spout of Machine ID Tag No. 5890 the
sane as a paying public consuner. The first "slug" of water is
the first water that the first paying public consuner would
receive from Machine I D Tag No. 5890. Petitioner's inspector
collected 100 M of water in a sanitary container, sealed the
container, and i nmedi ately packed the container in ice in order
to refrigerate the water sanple. The water sanple remained in
the custody and control of Petitioner's inspector until it was
shi pped, packed in ice, to Tall ahassee, Florida, via G eyhound
Bus, for analysis by Petitioner's food | aboratory. The shi pping

process was in accordance with protocol established by



Petitioner.

5. On March 4, 1997, the water sanple was received by the
Petitioner's food | aboratory for analysis. The sanple renained
in the custody and control of the | aboratory staff. The analysis
of the water sanple was initiated wwthin 30 hours of collection.
Upon anal ysis, the water sanple was found to contain 21 coliforns
per 100 mM. Florida's safe water standards require a total
absence (zero) colifornms. The water sanple was contam nated with
coliforns and was not appropriate for human consunption. The
anal ysis was perforned in accordance with the protocol
establ i shed by Petitioner.

6. By certified letter, return receipt, dated March 17
1997, Respondent was notified, anong other things; that the water
sanpl e was adulterated; that I D Tag No. 5890 was required to be
cl eaned and sanitized; and that another sanple was required to be
t aken.

7. After the analysis of the water sanple showed
adul terati on, Respondent's president contacted an independent
| aborat ory, Spectrum Laboratories, Inc., (Spectrun), approved by
Petitioner, and requested that an analysis of the di spensed water
by Machine ID Tag No. 5890. Spectrum forwarded the necessary
itenms to Respondent's president in order for himto obtain a
wat er sanple and informed himof the procedure and process in
obtaining the sanple. On March 19, 1997, Respondent's president

obt ai ned the water sanple in accordance with Spectrunis



instructions and forwarded the sanple to Spectrum On March 20,
1997, Spectrum performed an anal ysis of the water sanple and
found no colifornms. On or about March 24, 1997, Respondent's
president forwarded the results of Spectrum s analysis to
Petitioner.

8. On March 25, 1997, a second vended water sanple was
taken by Petitioner's sanme inspector from Machine I D Tag No.
5890, using the sane procedure and process as before. Also, the
wat er sanpl e was shipped for analysis to Petitioner's food
| aboratory in Tall ahassee using the sanme procedure and process.
The coll ection and shi pping procedure and process were again in
accordance wth protocol established by Petitioner.

9. On March 26, 1997, the second water sanple was received
by the Petitioner's food | aboratory for analysis. Upon anal ysis,
t he second water sanple was found to contain 18 colifornms per
100 M. The water sanple was contam nated with coliforns and was
not appropriate for human consunption. The anal ysis was again
performed in accordance with the protocol established by
Petitioner.

10. By certified letter, return receipt, dated April 10,
1997, Respondent was notified, anong other things, that the
second wat er sanple was adulterated; that Machine ID Tag No. 5890
woul d be taken out of service until the source of the
contam nation was found; and that Machine I D Tag No. 5890 woul d

be i medi ately placed under a "Stop Use" order.



11. By Stop Use Order dated April 11, 1997, Respondent was
notified, anong other things, that Machine ID Tag No. 5890 coul d
not be used. Respondent was further notified that Machine |ID Tag
No. 5890 could resunme being used after a show ng of no
contam nation froma water sanple taken by Petitioner's inspector
and anal yzed by Petitioner's food | aboratory.

12. Respondent cooperated fully with Petitioner in
correcting the problem Respondent conplied with all of

Petitioner's requests.



13. On April 16, 1997, a third vended water sanple was
collected by Petitioner's inspector from Machine I D Tag No. 5890.
The sanme col |l ection procedure and process were followed as in the
previous two collections. The sanme procedure and process were
followed in forwarding the water sanple to Petitioner's food
| aboratory as in the previous two collections. Al procedures
and processes were in accordance with protocol established by
Petitioner.

14. On April 17, 1997, Petitioner's food |aboratory
performed an analysis of the third water sanple. The analysis
was performed in accordance with the protocol established by
Petitioner. Petitioner's |aboratory found no coliforns. The
wat er sanple was not contam nated and was appropriate for human
consunpti on.

15. Respondent was notified of the results of Petitioner's
third analysis. Petitioner permtted the use of Machine |ID Tag
No. 5890 to resune.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of these proceedings and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes.

17. Chapter 500, Florida Statutes (1995), is referred to as
the "Florida Food Safety Act." Petitioner is charged with the

adm ni stration and enforcenent of Chapter 500. Section 500. 032,



Florida Statutes (1995).



18. In order for Petitioner to levy a fine against a water
vendi ng machi ne operator, clear and convincing evidence (proof
greater than a nmere preponderance of the evidence) is required.

Depart ment of Banking and Finance, D vision of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d 932,

935 (Fla. 1996)("an adm nistrative fine deprives the person fined

of substantial rights in property;"” "[a]J]dm nistrative fines
are generally punitive in nature;" "[b]ecause the inposition of
admnistrative fines . . . are penal in nature and inplicate

significant property rights, the extension of the clear and
convi nci ng evidence standard to justify the inposition of such a
fine is warranted"); Section 120.57(1)(h), Florida Statutes,
("[f]indings of fact shall be based on a preponderance of the
evi dence, except in penal or licensure disciplinary proceedi ngs
or except as otherw se provided by statute").

19. In the Adm nistrative Conplaint, Petitioner states as
| nvestigative Results the foll ow ng:

An investigation was conducted by the
Departnent of Agriculture and Consuner
Services ("Departnent”) of your business
activities. As a result of that

i nvestigation, the Departnent found the
foll ow ng violations of Chapter 500, Florida
Statutes, ("the Florida Food Safety Act") and
Chapter 5K-9, Florida Adm nistrative Code:

On March 3 and March 25, 1997, viol ations
were noted by the analysis of water from your
wat er vendi ng machine (ldentification

Tag# 5890) whereby the product was deened
adulterated by the Departnent's Food
Laboratory.?



20. The Admnistrative Conplaint fails to point out which
specific statutory provision of Chapter 500 and which rule
provi sion of Chapter 5K-9 that Respondent has violated. A
perusal of Chapter 500 is in order.

21. Respondent's water vendi ng machi ne provi ded water for
human consunption at a cost to the consuner. Subsection
500.03(1)(h), Florida Statutes (1995), defines food and provides
in pertinent part:

(1) For the purpose of this chapter, the
term
(h) "Food" i ncl udes:

1. Articles used for food or drink for human
consunpti on;

* * *

The termincludes any . . . beverage; or any

i ngredi ent used, intended for use, or sold

for human consunpti on.
The vended wat er provided by Respondent fromthe water vendi ng
machi ne is food as defined by Subsection 500.03(1)(h).

22. Chapter 5K-9, Florida Adm nistrative Code, pertains
specifically to water vending machines. Rule 5K-9.005, Florida
Adm ni strative Code, provides, anong other things, that a vended
wat er sanple testing positive for total colifornms is
unsati sfactory.

23. A food is deened adulterated if the food "has been
produced, prepared, packed, or held under insanitary [sic]

condi tions whereby it nmay becone contam nated with filth, or

whereby it may have been rendered di seased, unwhol esone, or

10



injurious to health." Subsection 500.10(1)(f), Florida Statutes
(1995). Based on the analysis of the two vended water sanples
taken by Petitioner, the water being di spensed by Respondent's
Machine I D Tag No. 5890 on March 3 and 25, 1997, was adul terat ed.

24. The "manufacture, sale or delivery, holding or offering
for sale of any food that is adulterated"” is prohibited.
Subsection 500.04(1), Florida Statutes (1995).

25. Section 500.459, Florida Statutes (1995), pertains
specifically to water vendi ng machines. The Legislative intent
stated in Subsection 500.459(1) is "to protect the public health
t hrough |icensing and establishing standards for water vendi ng
machi nes to ensure that consuners obtaining water through such
means . . . are assured that the water neets acceptabl e standards
for human consunption.”™ As an operating standard, a "water
vendi ng machi ne nust be maintained in a clean and sanitary
condition."™ Subsection 500.459(4)(f), Florida Statutes (1995).

26. Petitioner has shown by clear and convincing evidence
t hat Respondent's water vendi ng nmachine was not maintained in a
clean and sanitary condition in that the vended water was
adulterated in violation of Subsections 500.459(4)(f), and
500.04(1), Florida Statutes (1995), and Rule 5K-9.005, Florida
Adm ni strative Code.

27. Petitioner is authorized by Section 500.511, Florida
Statutes (1995), to inpose an admnistrative fine for violations

associated with water vendi ng machi nes. Section 500.511 provides
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in pertinent part:
(2) ENFORCEMENT AND PENALTIES. -1 n addition
to the provisions contained in ss. 500.453-
500. 511, the departnent [Petitioner] may
enforce ss. 500.453-500.511 in the manner
provided in s. 500.121. Any person who
vi ol ates a provision of ss. 500.453-500.511
or any rul e adopted under such section shal
be punished as provided in such sections.
However, crimnal penalties may not be
i nposed agai nst any person who violates a
rule.

28. Section 500.121, Florida Statutes (1995), authorizes
Petitioner to, anong other things, "inpose a fine not exceedi ng
$5, 000 against any retail food store or food establishnent that
has violated [the Florida Food Safety Act]". Subsection
500. 121(1). Consequently, pursuant to Subsection 500.511(2),
Petitioner is authorized to inpose an adm nistrative fine not
exceedi ng $5, 000 agai nst a water vendi ng machi ne operator.

29. As a penalty, Petitioner suggests the inposition of a
$5,000 fine. Such a penalty is too harsh. Respondent cooperated
fully with Petitioner in correcting the problem Al so, shortly
after the contam nation was di scovered by Petitioner, Respondent
had its own analysis perfornmed and forwarded the results to
Petitioner even though Petitioner did not consider the results of
the analysis. Further, no evidence of prior disciplinary action
by Petitioner against Respondent was presented.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is

12



RECOMVENDED t hat the Departnment of Agriculture and Consuner
Services enter a final order

1. Finding that the Wnma Corporation violated Subsections
500. 459(4) (f), and 500.04(1), Florida Statutes (1995), and Rul e

5K-9. 005, Florida Adm nistrative Code.
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2. Inposing a $500 administrative fine against Wnma

Cor por ati on.

DONE AND ENTERED this 7th day of April, 1998, in

Tal | ahassee,

1/

2/

Respondent .

3/

Leon County, Florida.

ERROL H POVELL

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of April, 1998.

ENDNOTES
Respondent's president was called as a witness by Petitioner.

Respondent's president also testified on behalf of

This sentence was italicized in the Adm nistrative Conplaint.

COPI ES FURNI SHED

Linton B. Eason, Esquire

Department of Agriculture and
Consumner Services

515 Mayo Bui |l di ng

Tal | ahassee, Florida 32399-0800

Donal d Epstein, President

W ma Cor poration

4252 Nort hwest 55th Pl ace
Coconut Creek, Florida 33073

Brenda D. Hyatt, Chief

Bureau of Licensing and Bond
Department of Agriculture
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508 Mayo Bui |l di ng

Tal | ahassee,

Florida 32399-0800
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Ri chard Tritschler, General Counse

Department of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Honor abl e Bob Crawf ord

Consuner of Agriculture

Department of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

16



